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DETERMINATION

A. INTRODUCTION

&

The Complainant is a company limited by guarantee. It was registered on 31" December
2019. Article 48 Initiative is also registered as a law firm and advocacy orgamization for
persons living with disabilities and is represented in this complaint by Ms. Felicia Mburu its
Director. The 1" Respondent is a media enterprise opetating in Kenya and owns the
Standard Newspaper which is managed by the 2™ respondent. The 3 Respondent 15 an
employee of the 1" Respondent

On the 21" of September 2021, the 1" Respondent, in its newspapet, The Standard published
an article titled, Inmates held at the president’s pleasure suffer dose of injustice. On the

22 of September 2021, the same newspaper published another article titled: Police still
follow colonial rule book when dealing with mentally ill suspects.

+ The Complainaat in this matter, was aggrieved by the two articles, and on 7* of October

2021, they filed a complaint before the Media Complaints Commission alleging that the
Respondents violated several clauses of the Code of Conduct for the Practice of Journalizm
in Kenya.

The reasons advanced for the complaint were that the stories were musleading, incomplete,

maccurate and that they perpetuated stereotypes against persons with disability in breach of



the Code of Conduct for the Practice of Journalism in Kenya as set out in the Media Council
Act of 2013,

3. They further complained that the Respondents jointly and severally published and or caused
to be published:

4.
b.

c.

Petsonal information of persons with disability without consent.

Health information of persons with disabilities without consent.

Family circumstances of persons with disabilities withour consent.

False information on property rights.

Court material without verification of facts and information about on-going cases

which are not apen to the public,

Further, they complain that the Respondent colluded with other parties and misrepresented

themselves to get information and were biased in the reporting.

6. Consequently, the Complainant sought several reliefs, among them, an apology, 2 correction,

withdrawal of the two articles from all the media’s platforms and payment of damages for

tamily members mentioned in the articles without their consent or knowledge. This is
pursuant to Section 38 (1) and (2) of the Media Council Act of 2013,

7. In response the, the Respondent stood by the articles and stated that they were published in

public interest and added thar they were accurate reports of documents that were publicly
available. They utged the Commission to dismiss the C omplaint as there was no discernable

violation of the Code of Conduct for the Practice of Journalism.

8. Pursuant to section 35(1) of the Act, the Commission conducted an assessment of the initial

pleadings and admitted the Complaint for adjudication

B. THE COMPLAINANTS CASE
9. The complainant filed two witness statements. Felicia Mburu’s statement is dated 20" of
Apnl 2022 while Abraham Musili’s statement is undated. The two articles complained of

were also attached as evidence of what is alleged. They also gave oral restimony.
10. In the otal evidence, the complainant Ms. Felicia Mburu, as the first witness PW1 on the

20™°7 April 2022 adopted her witness statement and was subjected to cross examination by

the Respondent’s advocate,



11.
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13.

14,
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According to the witness, the complaint is centered on the launch of a report from a study
titled “An exploratory study of the Interaction between the Crinsinal Justice Yystemt and Persons with
Intellectuai and Pyyehosocial Disabilities” that was meant to be "an invite only event". The witness
testified that since the foram was only meant for those who had express invitation, the 3
Respondent gained access to the online meeting by subterfuge and obtained information
which he was not meant to be privy to and used the same in the two publications.

The Complainant’s second witness PW2 was Abraham Musili who testified on the 209 of
June 2022. The witness testified that he came actoss the article when someone told him that
he had seen his name in the newspapers.

PW2 testified thar the author of the story seemed not to have had the correct facts. He
contended that the publication has negatively impacted his criminal case that was sl
pending in court.

The witness accused the 3" Respondent of not seeking his consent before publishing the
article. He stated that he had never been charged or arrested on the allegations stated in the
article.

[t was Mr. Musili’s contention that the documents teferred to in the article were from the
Power of Mercy Advisory Committee(POMAC) which had reviewed him in 2013, 2016,
2018, 2021 and 2022 thus any records, reports or documents produced by the Respondents
in their witness statement wete protected under Sections 32 of the Presidential Mercies and
Pardons Act 2011. He indicated that he had appeared before the Committee on several
occasion but had not received any feedback.

Mr. Musili further testified that he had not given anyone the documents referred to in the
article because he did not possess them, neither were they in any court. He stated that
whoever was in possession of the documents referred to in the article either stole them or

got them ftom someone in the POMAC.

- PW2 testified that his case was heard and derermined in 1992 and there are no medical

tecords in this file and that currently he had only one on-going Aabear corpues application
recorded by the Coutt as Misc. Application E302 of 2020 to question denial of liberty on
the basis of perceived disability under section 166 of the CPC, now unconstitutional. The
habeas application equally has no medical records for Abraham Musili nor any information

on his previous 1992 conviction nor POMAC report from 2008, nor allegations of



18.

drug/alcohol abuse nor purported bribe taking, nor children, nor purported property nor
prison records.

Mr. Musili pointed out the tollowing allegations were not true: i), having property in
Mavoko; ii). having two children; and iii). being bribed while working at a morgue.

C. ONDENT’S E

19.

20.
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In their statement of response, the Respondents denied that they published or caused to be
published, health information of persons with disability without consent; published family
circumstances of persons with disability without consent; published false information on
property rights; published false and purported court materials without verification of facts;
published information about on-going cases which are not public information and that in
collusion with other parties they misreptesented themselves and were biased.

They also denied that they violated the Code of Conduct for the Practice of Journalism with
respect to accuracy and fairness, accountability right of reply and privacy. They arpued that
the complaint was premised on alleged violations of the Data Protection Act 2019 which is
the exclusive mandate of the Office of the Data Commissioner and the High Court of Kenya
on appeal.

The Respondents also questioned the justiciability of the complaint and the jurisdiction of
the Commission to entertain it,

The Respondents called two witnesses. John Kamau Muthoni DW1 was the Respondent’s
first witness. He appeared before the Commission on the 29" day of June 2022, He testified
that he is a Court Reporter at "The Standard Group, where he had worked for 9 years.
DW1 stated that he got to know about the forum on ‘Justice systens and persons with disability’
m May 2021 and managed to get the report in September 2021. He received the published
document the same day the report was launched.

He told the Commuission that he knew about the launch through his work as a Court
Reporter. He is assigned and gets information on the Chief Justice’s (C]'s) engagements
when they concerned the public. The CJ's Communications person told him about the
launch.
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On the launch of the Report of Arthur’s s Dream Autism Trust (ADAT), the witness told
the Commission that the same had been advertised on their social media page as well as The
African Litigation Center.,

He insisted thar he used his email address to get into the virtual launch of the report and
had no control of who could access the launch and that when he logged in, he wasn’t kicked
out.

DW1 said that he received no complaint from ADAT or the South African Litigation Center
on the article after he used their report as was shared during the launch.

On the documents of the probation officet, he said that he got them from a Sharon Ndori
who was working at Article 48 at the time and who now works in 2 government agency.
The witness told the Commission that it was in public interest for the story to be published
because he wanted to highlight the plight of people incarcerated at Mathare at the president’s
pleasure.

The witness said that whatever was written in the articles was obtained from the probation
teport sent to hum by Sharon Ndori. He argued that he did not require consent to have the
report and that no one from the board had complained about the publication as it was part
of court documents, as public records from the Milimani case Misc, No 4 of 2020.

On the question of whether he sought consent from the Complainants, he said that he did
not need to since the launch was a public event and anyone could access the launch, He
attended the launch where the report was shared, he further stated that the wording of the
Power of Mercy Act under section 32 (2) does not mandatonly prohibit shanng of
information. The reasons why he wrote and presented the story tor publication was because
he intended to create public awareness especially regarding the freedom of the incarcerated
persons so that they could get help and/or elicit reaction from the public,

The Respondent also called Dr. Jane Muirusi as their DW?2. Dr, Muiruri testified before the
Commission that she had worked with People with Mental Dusability since 2016 and that
ADAT as an organization deals with such people,

She said that she was aware that PW2 was to be part of the persons to be helped by one of
the consortiums they had.

Dr. Muiruri said that the article was to bring light to the report and that she had no issue
with how the Respondents reported it, arguing that the article was a true representation of

the report they had prepared.



35. The witness said that even though she was part of the authors, she had no issue with not
bemng credited by the reporter and that the facr that John Kamau is her nephew was
irtelevant to the issue. She said that they got in touch with him because he was a court
reporter and introduced him to the rest of ream for him to continue with the research and
the wnting of the story.

36. The witness confirmed that the launch was open to the public and that they had sent the
link via social media to as many people as they could.

D. ALYSI RM 10

37. The Commission has considered the pleadings of the parties as well as their detailed
submissions and authorities and have identified the following issues as rendering themselves
for determination:

i.  Whether, personal information, of persons living with disability was
published without their consent.

F.:

Whether there was disclosure of false information on property rights and

thetefore inaccurate reporting,

iii.  Whether the Respondent commented on cases pending before the court
and therefore in violation of the rule of sub-judice.

iv. Whether personal informati on, of persons living with disability was
published without their consent.

38, In determining these issues, the Commission merges the first three grounds of complaints
as set out in the complaint dated the 7 of October 2021, The grounds include disclosing
personal information of persons with disability without consent, disclosing health
information of persons with disability without consent and disclosing family circumstances
of persons with disability without consent,

39. In their submissions, on this particular issue, the complainant dwelt on matters of the Data
Protection Act of 2019, Section 8 (1) (£} of the Data Protection Act of 2019 states that one
of the functions of the office of the Data Commissioner is to receive and mvestigate any
complaint by any person on infringements of their rights under this Act.

40. In their submissions, the Complainant quoted Section 2 of the Data Protection Act which

defines "health data" as data related to the state of physical or mental health of the data

b



41,

42,
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subject and includes records regarding the past, present ot future state of health, data
collected in the course of registration for, or provision of health services, or data which
associates the data subject to the provision of specific health services; "identifiable natural
person” means a person who can be identified directly or indirectly, by reference to an
identity such as a name, an identificadon number, location data, an online identifier or to
one or more factors specific to the physical, physiological, genetic, mental, economic,
cultural or social or social identity.

Clearly the matters complained of would appear to this Commission as matters for the office
of the Data Commissioner and the Complaints been pursuant to Section 8 (1) (f) of the
Data Protection Act of 2019 should have been filed before the Data Commissioner who
has powers to investigate these 1ssues.

The Respondents do not address this issue in their submissions but have mentioned it in
their statement of response. Nevertheless, we agree with the Respondents thar the
submissions of the Complainant mutate and get convoluted as they conflate issues of
constitution, copytight, and defamation,

As rightly submitted by the Respondents parties in any litigation are bound by their
pleadings, and one party should nat be allowed to steal a match on another by purporting
to amend ifs prayers in submissions. Simply put, submissions are not pleadings, and it

amouits to waste of time to introduce matters that are not expressly pleaded in submissions.

- The Commission has opted not to throw the baby out with its birth water. Our perusal of

the stories as published reveal some issues that fall within our mandate and warrant our
comment and determination. We have painstakingly looked at the headlines and the content
and text of the stories and conclude that the said articles were published in the best interest
of the persons living with disability and in public intetest.

The articles were, as submitted by the Respondents, published to raise public awareness-
especially regarding the freedom of the inearcerated persons so that they can/could get
help/elicit a reaction from the public.

. The Commission is unable to find bad faith, ill motive, malice, or tendacity 1 the

publication of the articles highlighting the plight of people held for long petiods without
trial on account of mental health challenges. We do not find any wrongdoing on the part of
the journalist and therefore the remedy of withdrawal of the articles from all platforms or

an apology cannot accrue.
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The complainant argues in her submissions that the 3 Respondent misrepresented himself
to access the virtnal launch of the report. The Code of Conduct for the Practice of
Journalism in question in Clause 9, states that a journalist shall identify themselves and not
use subterfuge unless information cannot be obtained by other means. This is a strong
ground in any complamnt, and 1t should have been pleaded from the outser and not
mtroduced in the submission as has been canvassed elsewhere in this decision. To hold
otherwise would be tantamount to denying the Respondent the right to be heatd on that
ground.

The Commission would however like to caution the journalist that public mterest must also
be pursued in adherence to the law and that the right to know shall be weighed against the
pavacy right of people. The express provision is in Clause 14 of the Code of Conduct for

the Practice of Journalism and we wish to reiterate it here for clarity purposes.

(1) The public’s right to know shall be weighed against the privacy rights of people

in the news.
(2) Journalists shall stick to the issues,

(3) Intrusion and inquiries into an individual’s private life without the person’s
consent are not generally acceptable unless public interest is involved. Public

interest shall itself be legitimate and not merely prurient or morbid curiosity.

(4) Things concerning a person’s home, family, religion, tribe, bealth, sexuality,
personal life, and private affairs are covered by the concept of privacy except where
these impinge upon the public.

49. The question that the Commission grappled with was whether, the 3™ Respondent remained

true to the issues and facts of the story before publishing; whether his intrusion onto the
prvate life of persons with disability was punctuated by bad faith or an attempt to raise
awareness towards their wellbeing. Further, whether public interest bemg pursued was

prurient and legitimate.



50. The Respondents submit that the publication was done in pursuit of public interest. This

51

52

53.

issue came out quite cleatly from both the witnesses presented by the Respondents.

In the case of Public Interest: The essence of this defense is that the respondent has a duty
to disseminate the information complained of and that the public have a corresponding
interest in receiving the story.

Even though this defense is by no means limited to the publication of stories by the media,
it is in this context that the idea of publication in the public interest is most pronounced.
The leading case on the defense remains Reynolds v Times Newspapers, (1999) UKHL
45 (1999) 4AII ER 609, (2001) 2 AC 127 where the House of Lords proposed a number

of guidelines that a defendant should observe if wishing to argue that a publication was
tesponsible and in the public interest. Those non-exhaustive guidelines, listed by Lord
Nicholls, require the person publishing the story to consider: -

1. The seriousness of the allegation/ story/information, i.e., if it is not true what
will be the level of misinformation to the public and what will be the
corresponding harm to the individual.

2. The nature of the information and the extent to which the subject-matter is a
matter of public concern.

3. The source of the information and whether it is reliable or motivated by
malice and/or avarice.

4. Whether suitable steps have been taken to verify the information,

5. Whether the allegation in a story bas already been the subject of an
investigation which commands respect.

6. Whether it is important that the story be published guickly.

7. Whether comment was sought from the claimant, or whether that was not
necessary in the context of the story.

8. If the article or story includes the gist of the claimant’s version of events.

9. Whether the article or story is written in such a way as to amount to
statements of fact, or whether it raises questions and is suggestive of the need for

further investigation.



10. The timing of the publication.

24, It 15 the Commission’s finding that the article as published fits the bill, as the story Ffulfills

the rigors of the Code of Conduct for the Practice of Journalism on public interest and

privacy without destroying each other.

Whether there was disclosure of false information on property rights and therefore

inaccurate

55.

56.

57.

58.

59,

G0

61.

Accuracy and fairness are one of the most important Clauses of Conduct for the Practice of
Jouralism. As the first Clause it is divided into a compendium of 15 other sub-clanses.
Sub-Clauses 2 states that a person subject to this Act shall write a fair, accurate and an
unbiased story on matters of public interest.

The Commission has considered the rival submissions on this. The Complamant in their
submussion extensively quotes Clause 1 that outlines the standards on accuracy and fairness,
Specifically, headings shall reflect and justify the matters printed under them, journalists
shall give an unbiased story and comments shall be sought from those shown in an
unfavorable light. Headings containing allegations shall identify the source making them and
seek to undesstand the diversity of the community withour stercotype ot bias

The Respondents submitted that the documents relied upon to write the article were well
known and even the complainant had access to them. Tt cannot be said that the same was
obtained Mlegally from their possession as evidence tendered reflects that the same was
shared by Sharon Ndor who was advocate for Abraham Musili,

On the issue of intrusion into a private meeting, the Respondents submit, and we concut
that witnesses from both sides agreed that the launch of the report relied on to generate the
story was a virtual launch. The 3™ Respondent whelly and fully relied on the report titled an
“Fploratory study of the interaction betwsen Criminal Justice System and Pervons with Intellectual and
Fryehological Disabilities™ that was launched by the Chief Justice Martha Koome.

The Respondents further submit that in as much as Felicia Mburu insisted that the launch
was 4 private affair, this cannot be further from the truth. The Respondent in its further hist
of documents dated 25" Apnl 2022 has exhibited printouts from the internet to show that

there was a public invitation through respective otganizations inviting the public to

10



62.

63.

64,

65.

parficipate on both days. Ms, Felicia Mburu was at pains to explain at what point the public
invitation turned into a private meeting.

The Commission finds and holds that the 3* Respondents did not veer off from the report.
His story cannot be faulted as inaccurare and therefore and complaint towards that direction

15 of no ment.

Whether the Respondent commented on cases pending before the court and
therefore in violation of the rule of sub- Judice
The Commission merges grounds 5 and 6 of the complaint because both refer to
commenting on matters pending before the court. The Commission is guided by Aracle 50.

(1) of the Constitution on open justice system. The Article states:

Every person has the right to have any dispute that can be resolved by the
application of law decided in a fair and public bearing before a court or, if
appropriate, another independent and impartial tribunal or body,

Sub-Atticle (¢} states that every person has a right fair trial that includes a public tnal before
a court established under this Constirution. The general principle is that all cases must be
heard 1n public. Judicial proceedings are normally conducted in a transparent manner and
with the oversight of the people so as to safeguard the rights of those subjects to the power
of the court and to allow the scrutiny of the public in general,

The Complainant was aggrieved that the Respondents published information about cases
which are not open to the public. They also contended that the court materials were
published without verification of facts. This Commission detects an argument of lack of
accuracy on the part of the 3 Respondent, although particulars thereof are not provided.
All what was presented was a miscellaneous application between Abraham Ngalyoka Musil
versus the Attorney General, a case that has no known number. The News Manual, a
professional resource for journalist and media chapter 64 on the rules of court reporting
outlines three main reasons why journalist must report on court cases. According to the
manual, journalist report on court matters to encoutage public confidence in the law, help

the law to deter future crimes and to get strong news stories.

11



66. The High Court in Petition 56 of 2013 Charles Muturi-vs- Standard Group Limited

and 4 others canvassed the issue of open justice system and interrogated the scope of

Article 50 of the constitution the courts held

Article 50 (d) of the constitution provides for the right to a trial to be beld in
public subject to the limitation under sub article (8). The general rule is that the
administration of justice must be done in public, the public and the media bave
@ right to attend all court bearings and the media is able to report those
proceedings fully and contemporaneously. The public bas the right to know
what takes place in the criminal courts and the media in court acts as the eves
and ears of the public, enabling it to follow court proceedings and to be better
informed about criminal justice issues, The open justice principle is central to
the rule of law. Open justice helps to ensure that trials are properly conducted.
1t puts pressure on witnesses to tell the truth. It can result in new witnesses
coming forward. It provides public scrutiny of the trial process maintains the
public’s confidence in the administration of justice and makes inaccurate and
uninformed comment about proceedings less likely, Open court proceedings and
the publicity given to criminal trials are vital to the deterrent purpose behind
criminal justice. Any departure from the open justice principle must be
necessary in order to be justified. To use the provisions of article 50 (8) if the
exclusion is necessary, in a free and democratic society, to protect witnesses or

vilnerable persons, morality, public order or national security.

67, The Commission is persuaded and guided by the dicta of the court and finds no merit in
this paricular claim and the arguments advanced in the submissions of the Complainant.

68. The Commission finds and holds thar the best forum to raise the issue of publishing matters
pending before court would have been before the court handling the matter. What the
Commission gleans or draws from the complaint is that the Respondent violated the sub
judice rule. The sub judice rule regulates the publication of matters which are undes

consideration by the court. Does this Commission have power under Section 38 to handle

12



69.

sub judice claim in a matter pending before another court? The answer is no and therefore
the remedies sought to mitigate grounds 5 and 6 cannot be granted.

On the issuc of the Respondents colluding with parties to misrepresent and create bias, the
submission that Sharon Ndori, who was an employee of Article 48, DW1 and DW?2 is not
convincing. The details of the alleged collusion are not outhned, and the Commissions is
unable, going by the evidence that was adduced during the hearing, to find collusion or

conspiracy to mistepresent facts and create bias.

. Lastly, the Commission noted that the Respondent’s submitted extensively on the issue of

the Complainant’s lack of locus to institure this Complaint, However, it is the Commission’s
position that any person can file a Complaint before the Commission so long as they can
demonstrate that there is discernable viclation of the Code of Conduct for the Practice of
Joumalism.

E. CONCLUSION

71,

72.

T3,

The Commission notes that the Complainant prayed for the following reliefs:

a) Apology

b) Correction.

¢) Immediate withdrawal of all articles from all platforms.

d) Payment of damages for family members mentioned withour their consent, or
knowledge.

¢) Impose a fine under Section 38 (1) (£) of the Media Council Act on Standard Group
PLC and John Kamau Muthoni for the detogatory statements and images In the
articles on disability discrimination perpetuating stigma and prejudice.

Having established that the stories published were in public interest and thar public interest
underscores the moral authority of journalism to ask hard questions and in some cases, to
test the limits of ethical practice to discover truth, it is the Commission’s finding that rthe
remedy of an apology, correction, and withdrawal of all the articles from all platforms cannot

ACCILE,

In addressing the issue of payment of damages for family members mentioned without their

consent, or knowledge the Commission relies on the case of Standard Limited & 2 Others

13



v Christopher Ndarathi Murungaru [2016] where the Court of A ppeal held that " The

Commission bas no power, under section 38 of the Media Council Act 2013 to award
the kind of remedies that the Constitution contemplates for violated or infringed
rights and fundamental freedoms including a person’s right to a reputation and
dignity. The Commission further relies on the case of Meditest Diagnostics Services
Limited vs Nation Media Group Limited (Complainant 03. 2021) where the
Commission stated that “the fact that the Complainant bas included defamation as an

injury suffered by it and prayed for an award of damages among other injuries and
remedies sough,t does not in any way take away the Complaints Commission's
jurisdiction to entertain the complaint when those other injuries claimed to have been
suffered and the remedies sought are all within its mandate,

74. Guided by this test, the Commission has neither the jurisdiction to entertain a claim of
reputational harm nor make damage awards thereof. Parties are therefore advised to
familiatize themselves with the breadth and scope of the Media Council Act of 2013 and

the institutions created there under.

73, Having found that thete was no violation of the Code of Conduct for the Practice of
Journalism, the Commission declines to impose a fine putsuant to secton 38(1)(f).

76, Any party aggrieved by this decision can apply for a review pursuant to Section 42 (2) of the
Act.

Itis so ORDERED

DATED and DELIVERED at NAIRORI this 157 Day SEPTEMBER 2022
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